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i) Real Party in Interest 

The real party in interest is Yusuf Barrett, the inventoi/appellant 
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li) Related Appeals and Interferences 

There are no other related appeals or interferences. 
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iii) Status of Claims 

Claims 1, 3-5, 8, 9, 1 1-16, 19, and 20 are all the claims pending in this case. 
Clahns 2, 6, 7, 10, 17, and 18 have been cancelled. Claims 1, 3-5, 8, 9, 1 1-16, 19. and 20 
are on appeal. 
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iv) Status of Amendments 

No amendments have been pxesented foUoAving the latest £aial rejection. To the 
extent that the Office Action Summaiy and tiie rgecdon fail to indicate that claim 9 is 
pending and rejected and to the extend that the OfBce ActioB Simmiary fails to indicate 
that claims 8 and 9 are rejected, appellant assumes that these claims are in the ^plication 
and have been rejected. It is assumed that the examine- will make the approi^iate 
correction in the Examiner's Answer rather than reopening prosecution and subjecting 
appellant to yet another three-month delay. 
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v) Summary of Claimed Subject matter 

This invention may be best understood with reference to Figs. 1-3* 
This invention is concerned with a device which allows a child to have his or her 
own personal place, bi this Swnmaiy^ the description of the claimed subject matter is 
divided into several groups. Claims 1, S, 9, 1 1 , and 12 are considered as a single group. 
Claim 3 is considered as a single unit Claim 4 is considered as a single unit. Claim 8 is 
considered as a single unit Claims 1 3-16 19^ and 20 are considered as a single group. 

The child served by fbis invention may use the structure of this invCTtion in which 
to take a nap. 

Relative to claims 1, S, 9, 11, and 12, the structure is made up of a hollow^ three- 
dimensional, fiee-standing animal-shaped structure (page 2, lines 18-20, Figs. 1-3, 
Numeral 2). The structure is of such a size as to allow a child to fit at least partially 
inside (page 2, lines 2 1 and 22, Fig. 2). The structure has features of a real animal (page 
2, lines 19-21, Figs. U3, Numerals 4, 6, and 8). The stmcture is made of inflatable air- 
tight material (page 3 lines 16-20). The structure has a swinging-door entrance for the 
child, which is of such a size as to allow the child to crawl into the structure without 
chan^g tfie size of the entrance (page 3, lines 3 and 4), Fig 2. 

Relative to claim 3, the animal has a mouth and the entrance for the child is in the 
mouth (paragraph bridging pages 2 and 3, Fig. 2). 

Relative to claim 4, the animal has a chest and the entrance for the child is at the 
chest of the animal (paragr^h bridging pages 2 and 3, Fig. 3). 

Relative to claim 8, the animal has eyes that light up (page 3, line 8). 
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Relative to Claims 13-16, 19, and 20, the structure is made up of a hollow, three- 
dknen^onal, finee-standing animal-^aped structure (page 2, lines 18-20, Figs. 1-3, 
Numeral 2). The structure is of such a size as to allow a child to fit at least partially 
inside (page 2, lines 21 and 22, Fig. 2). Hie structure has features of a real animal (page 
2, lines 19-21, Figs. 1-3, Numerals 4» 6, and 8). The structure is made of soft, padded 
febric (page 3, lines 12-15). The structure has a swinging-door entrance for the child 
(page 3, lines 3 and 4, Fig. 1 , Numeral 16) which is of such a size as to allow the child to 
crawl into the structure without changing the size of the entrance (page 3, lines 3 and 4), 
Fig 2. 
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vi) Grounds of Rejection to he Reviewed on Appeal 

Whether claims 1, 3-5, 8, 9, 11 -16, 1 9, and 20 are properly rejected under 35 USC 
1 03(a} as being mqiatentable over Bennan in view of Yercha et al. 
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10 CENTRAL FAX CENTER 

AUG 0 8 2006 

vii) Argument 

Rejection of claims 1. 3>5. 8. 9. i 1-16, 19, and 20 under 35 USClQ3(al as being 
unpatentable over Berman in view of Ycicha et al 
Claims 1. 5. and 9 

The discussion of this grouping of claims will be limited to independent claim 1 . 
Claim 5 dqp^s upon claim K Claim 9 depends upon claim S. 

Claim 1 is considered to be patentable for the reasons set forth below. Once 
generic claim 1 is patentable over the prior art, the narrower dependent claims 5 and 9 axe 
patentable, as see In re Fine, 5 USPQ2d 1596. (Fed. Cir. 1988). 

The propriety of a rejection und^ 35 USC 103(a) is determined by determining 
whether the four factual inquiries set forth in the decision of Graham v. John Deere, 148 
USPQ 459 (Sup. Ct. 1966) have been resolved and >^eth^ the three basic criteria set 
forth in Section 706.02(j) of the M.P.E.P. have been met 

The first Graham factual inquiry is the determination of the scope and content of 
'die prior art. This factual inquiry requires that the examiner makes an accurate statement 
as to the teachings of the prior art The examiner actually states that Yercha et al teach 
that it is well known in the art to produce a play enclosure for a child that takes the fonn 
of an animal. ... In actuality, the tent disclosed by Yercha et al has a first end which is 
straight, a bottom vs^iich is straight, a top which is straight, and a second end which 
contains the outline of the front of an animal. It is appellant^s position that this cannot 
accurately be said to be an enclosure that takes the form of an animal. It is appellant's 
position that the examiner has not made an accurate determination of the scope and 
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content of the prior art. Thus, it is appellant's position that the first Graham l^tual 
inquiry has not been resolved. 

The second Graham &ctual inquiry is ascertaining the differences between the 
prior art and the claims at issue. To zesolve this &ctual inquiry the examiner must state 
what is taught by the primary reference^ what is required by the claims, and the difference 
between the teachings of the primary reference and the requirements of the cl^ms. The 
examiner has failed to accurately state what is taught by the primary reference. The 
examiner has failed to state what is required by claim 1. The examiner has &iled to state 
the difference between what is taught by the primary reference and what is required by 
claim 1 . It is appellant's position that the examiner has completely failed to resolve the 
second Graham factual inquiry. 

The third Graham Actual inquiry is the determination of ihc level of skill 
possessed by one skilled in the art. Is one of ordinary skill a mechanical engineer? Is 
one of ordinary skill a child who uses the structure of the claims? Is one of ordinary sikill 
a parrat who has purchased one of appellant's structures? Since what might be obvious 
to one of these persons nught not be obvious to another, the determination of the level of 
skill of one of ordinary skill in the art is a necessary fiictor in making a reasoned 
determination of the correctness of the rejection. 

Regarding the necessity of determining the level of ordinary skill in the pertinent 

art, the comments of the CAFC are pertinent and are called to the attention of the Board* 

The Fed, Cir. stated in the decision of Ryko Manufacturing Co. v. Nu-Star, Inc., 21 

USPQ2d 1053, 1057 (Fed. Cur. 1991): 

Appellant asserts legal error in the &ilure of the district court 
to resolve the level of ordinary skill in the art. The importance 
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of resolving the level of ordinary skill in the art lies in the 
necessity of maintaining objectivity in the obviousness inquiry. 
Instead of ascertaining what was subjectively obvious to the 
inventor at the time of invention, the court must ascertain what 
would have been objectively obvious to one of ordinary skill in 
the art at such time. Hence, the level of ordinary skill in the art 
is a Actual question that must be resolved and considered. 
(Emphasis added.) 

In order to apply an objective standard in determining the obviousness of 
appellant^s invention, it is necessary that this determination be made by the examiner. 
This has not been done. Thus» the third Actual inquiry required by the Graham decision 
has not been resolved. Should the examiner have willed to resolve this Graham Actual 
inquiry, he would have had ample guidance. The decision of Environmental Designs, 
Ltd. V. Union Oil Co., 218 USPQ 865 (Fed. Cir. 1 983) ofiers six factors to be considered 
in determining the level of one of ordinary skill. These are: educational level of the 
inventor, type of problems encountered in the ait^ prior art solutions, rapidity of 
innovation, sophistication of technology, and educational level of active workers in the 
field. 

The finding of the level of skill of one of ordinary skill in the art is more than a 
mere matter of courtesy on the part of the examiner. The determination of the level of 
skill of one of ordinary skill in the art is one of the four required Graham factual 
inquiries, and hence is a material issue. 5 USC 557 requires that finding and conclusions 
and the reasons or basis therefor on all the material issues of fact, law, or discretion be 
presented on the record. It is apparent that this record is woeMly incomplete. 

In order to make the record as complete as possible, q>pellant asserts that one 
skilled in the art woukL be the parent of a child using the device of this invention. This 
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parent would have a college degree and no tnuning in the field of sleeping area designs 
for children. 

The fourth Graham factual inquiry is the oonsidexaiion of olijective evidence 
present in the application indicating obviousness or non-obviousness. Th^e is no 
objective evidence of record and this factual inquiry is not an issue in this application. 

The first of the three criteria spelled out by the M.P.RP. is that there must be 
some suggestion or motivation, either in the references themselves or in the knowledge 
generally available to one of ordinary skill in the art, to modify the references or to 
combine the reference teachings. The examiner urges that the motivation to create a play 
enclosure that has a decorative effect that is pleaslDg and/or attractive to a child would 
provide the modvaiion to use the animal type of decorative image or motif upon the 
Bemtiantent. This motivation is not found in the references. The examino: states that it 
is well known in the art to provide a tent with an interior light, and as such the subject 
matter of claim 20 is within the ordinary level of skill of the art. First, the examiner is 
called upon to make of record an affidavit which of the type described in 37 CFR 
1 . 1 04(d)(2) explaining the source of this well-known prior art Second, the mere fact that 
"iMior art" exists does not mean that the combination of the prior art with two other 
references is motivated. Hence^ the examiner is caUed upon to provide both the existence 
of the '"prior art" and explain the motivation for combining that "prior art"' with the two 
cited references. The examiner has not identified the source of the knowledge generally 
available to one of ordinary skill in the art It is important that the examiner correctly and 
predsely identify the source of any motivation so as to avoid the appearance of using 
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hindsight. It is appellant^ s position that the motivatioii requirement of the M.P.EP. has 
not been met 

The second criterion set out by the M.P.B.P- is the requirement that there is a 
reasonable expectation of success resulting fiom the suggested combination of 
references. It is appellant^s position that there would be a reasonable expectation of 
success if one would substitute the tent of Yercha et al for one of llie forms taught by 
Berman. It is appellant's position that there would not be an expectation of success if one 
were to substitute the animal taught by Yercha et al for one of the forms taught by 
Berman as there would be too much open space and balance would be a problem. To 
achieve subject matter which could anticipate the claims one would have to substitute the 
animal ta\^t by Yercha et al, not tiie tent taught by Yercha et al. Therefore, it is seen 
that one skilled in the art would not anticipate success if the references were combined in 
a way as to read on the claims. 

The third criterion set out by the NLP.E.P. is that the combination of references 
must teach or suggest all of the clgum limitations. It appears that the examiner is urging 
that the references would make it obvious to use an animal-tyx>e motif on the Berman 
tent The claims would not be anticipated by an animal-type motif on an inflated tent of 
Berman. In order to show what is being claimed, the examiner must show a combination 
of references which would result in a free-standing animal-shaped structure. This has not 
been done. 

Claim 3 

Claim 1 is considered to be patentable for the reasons set forth above. Once a 
generic claim is patentable over the prior art, a narrower dependent claim is patentable, as 
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see In re Fine, 5 USPQ2d 1596, (Fed Cir. 1988). As appropriate for claim 3, the four 
Graham factual inquiries and the three criteria set out in the M J.E.P. will be discussed* 
The first Graham factual inquiry is the determination of the scope and content of 
tiiepriorart The exanuno: has not urged that the ariiinal of YercAaet albas a mouths 
that the entrance for the child is located at the mouth of the animal. As regards to the 
limitation of claim 3, the ^Kaminer is correct as the prior art does not contain ibis 
teaching. 

The second Graham &ctual inquiiy is ascertaining the differences between the 
prior art and the claim at issue. The examiner has not ascertained the specnfic difference 
recited in claim 3. Thus the second Graham factual inquiry has not been resolved. 

The third Graham &ctual inquiiy is the determination of the level of skill 
possessed by one skilled in the art For the reasons adequately set forth above, it is 
appellant's position that the examiner has not resolved this factual inquiry. 

The fourth Graham factual inquiry is considering objective evidence present in 
the application indicating obviousness or non-obviousncss. No such evidence is present 
in this application. 

The first criterion set out by the M.P.EP. is the requirement that there be some 
suggestion or motivation, either in the references themselves or in the knowledge 
generally available to one of ordinary skill in the art, to modify the references or to 
combine the reference teachings. As the examiner has ignored the di fib-ence required in 
claim 3, it is clear that the examiner has not pointed to any motivation in the references 
which would suggest combining the references to be relative to this difference. It is 
appellant's position that the motivation requirement of the M.P.E.P. has not been met. 
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The second criterion set out in the M,P£J*. is that there must be a reasonable 
expectation of success resulting from the sv^gested combination of references. If, 
somehow* the animal-type motif shown by the secondary reference were imposed onto 
the tent taught by the primary reference, this tent would be assumed to be operative. 

The third criterion set out in the is that is tiiat the combination of 

references must teach or suggest all of the claim limitations. Understandably, the 
examiner has iguored the requirement of claim 3. No matter how the priraary and 
secondary references are combined, a structure in which there is a free-standing animal in 
which the animal has a mouth and the ^trance for the child is located at the mouth could 
ncrt be produced. It is ^eUant's position that the third criterion set forth by the M.P.E.P. 
has not been met. 

Claim 4 

Claim 1 is considered to be patentable for the reasons set forth above. Once a 
generic claim is patentable over the prior art, a narrower dependent claim is patentable, as 
see hi re Fine, 5 USPQ2d 1596, (Fed. Cm 1988). As appropriate for claim 4, the four 
Graham factual inquiries and the three criteria set out in the M.P.E J^. will be discussed. 

The first Graham factual inquiry is the determination of the scope and content of 
the prior art. The examiner has not urged that the animal of Yercha et al has a diest and 
that the entrance for the child is located at the chest of the animal. As regards to the 
limitation of claim 4, the examiner is correct in omitting any reference to a chest having 
an entrance for a child as the prior art does not contain this teaching. 
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The second Graham factual mquhy is ascertaining die differences between the 
prior art and the claim at issue. The examiner has not ascertained the specific dLSisrence 
recited in claim 4. Thus the second Graham factual inquiry has not been resolved. 

The third Graham factual inquiry is the determination of the level of skill 
possessed by one skilled in the art. For the reasons adequately set forth above, it is 
appellant^s poi^tion that the examiner has not resolved this fiactual inquiry. 

The fourth Graham factual inquiry is considering objective evidence present in 
the application indicating obviousness or non-obviousness. No such evidence is present 
in this application. 

The first criterion set out by the MP.E.P. is the requirement that diere be some 
suggestion or motivation, either in the references themselves or in the knowledge 
generally available to one of ordinary skill in the art, to modify tiie references or to 
combine the leference teachings. As the examiner has ignored the difference required in 
claim 4, it is clear that die examiner has not pointed to any motivation in the references 
which would suggest combining the references to be relative to this difference. It is 
appellant's position that the motivation requirement of the M.P.E.P. has not been met. 

The second criterion set out in the is that there must be a reasonable 

expectation ofmcoessrcsiiitingfn>m the suggested combination of refe^ If» 
somehow, the animal-type motif shown by the secondary reference were imposed onto 
the tent taught by the primary reference, this tent would be assumed to be operative. 

The third criterion set out in the MP,E,P. is that is that the combination of 
references must teach or suggest all of the claim limitations. Understandably, the 
examiner has ignored the requirement of claim 4. No matter how the primary and 
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secondary refetencies are combined, a structure in which there is a free-standing animal in 
which the animal has a chest and the entrance for the child is located at the chest could 
not be produced. It is appellant's position that the third criterion set forth by the M.P.E.P. 
has not been met 
Claims 

Claim 1 is oonsideied to be patentable for the reasons set forth above. Once a 
generic claim is patentable over the prior art, a narrower dependent claim is patentable, as 
seolnTe Fine, 5 USPQ2d 1596, (Fed. Cir. 1988). Claim 5 depends on claim 1 and claim 
8 depends on claim S. As appropriate for claim 8, die four Graham factual inquiries and 
the three criteria set out in the MJ*.E.P. will be discussed. 

The first Graham factual inquiry is the determination of the scope and content of 
thepriorart llie examixier has not urged Aat the animal of Yen^etal has eye^ 
light up« As regards to the limitation of claim 8, the examiner is correct as the prior art 
does not contain this teaching. 

The second Graham factual inquiry is ascertaining the dififerences between the 
prior art and the claim at issue. The examiner has not ascertained the specific difference 
recited in claim 8. Thiis the second Graham fectual inquiry has not been resolved. 

The third Graham :&ctual inquiry is the determination of the level of skill 
possessed by one skilled in the art. For the reasons adequately set forth above, it is 
appellant's position that the examiner has not resolved this factual inquiry. 

The fourth Graham factual inquiry is considering objective evidence present in 
the application indicating obviousness or non-obviousness. No such evidwce is present 
in this application. 
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The first criterion set out by the M.P.E.P, is the requirement that there be some 
suggestion or motivation, either in the references themselves or in the knowledge 
generally available to one of ordmary skill in the art, to modify the references or to 
combine the reference teacMngs. As the examine has ignored the difference required in 
claim 8, it is clear that the examiner has not pointed to any motivation in the references 
which would suggest combining the references to be relative to this difference. It is 
appellant's position that the motivation requkcment of the M.P,E J*, has not been met. 

The second criterion set out in the MJ.E.?. is that there must be a reasonable 
expectation of success resulting fix>m the suggested combination of references. If^ 
somehow, the animal-type motif shown by the secondary reference were imposed onto 
the tent taught by the primacy reference as suggested by the exammer, this tent would be 
assumed to be operative. 

The third criterion set out in the M.P.E.P. is that is that the combination of 
references must teach or suggest all of the claim limitations. Understandably, the 
examiner has ignored the requirement of claim 8 that the animal has eyes that light up. 
No matter bow the primary and secondary references are combined, a structure in which 
there is a free-standing animal in which the animal has eyes that tight up could not be 
produced. It is ^pellant's position that the third criterion set forth by the M.P.E.P. has 
not been met. 

Claims 1 1 and 12 are directed to the method in which the structure of this 
invention is used. As appropriate for these claims the four Graham &ctors and the three 
basic criteria of the M.PE.P- will be discussed. 
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The ficst Graham factual inquiry is the determination of the scope and content of 
the prior art This factual inquiry requires that the examiner makes an accurate statement 
as to the teachings of the prior art. The examiner actually states that Yercha et al teach 
that it is well known in the art to produce a play enclosure for a child that takes the form 
of an animal. ... In actuality^ the tent disclosed by Yercha et ai has a first end which is 
strai^t, a bottom which is straight^ atop ^whkh is straight, and a second end wfaidi 
contains the outline of the £ront of an animal. It is appellant's position that this cannot 
accurately be said to be an enclosure that takes the form of an animal. It is appellant's 
position that the examiner has not made an accurate detennination of the scope and 
content of the prior art Thus, it is appellant's position that the first Graham fiictual 
inquiry has not been resolved. 

The second Graham factual inquiry is ascertaining the differences between the 
prior art and the claims at issue. To resolve this factual inquiry the examiner must state 
what is taught by the primary reference, what is required by the claims» and the difference 
between the teachings of the primary re&rence and the requirements of the claims. The 
examiner has failed to accurately state what is taught by the primary reference. The 
examine has failed to state what is required by claim 1 1 . The examiner has Sailed to 
state the difference between what is taught by the primary reference and what is required 
by claim 11. It is appellant's position that the examiner has completely failed to resolve 
the second Graham factual inquiry. 

The third Graham Actual inquiry is the determination of the level of skill 
possessed by one skiDed in the art This issue has been thoroughly discussed above. 
Appellant' Appeal Brief filed July 1 1, 2006 proposed that one of ordinary skill in the art 
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woiild be the parent of a chilled using the device of this invention. The level of skill 
possessed by one of ordinary skiJl ion the art would be a college edxication with no 
training in the field of sleeping area designs for children. 

The fourth Graham factual inquiry is die consideration of olqective evidence 
present in the application indicating obviousness or non-obviousness* There is no 
objective evidence of record and tins factual inqtnry is not an issue in this ajiplication. 

The first of the tiiree criteria spelled out by the MP.E*P. is that there must be 
some suggestion or motivation, either in the references themselves or in the knowledge 
generally available to one of ordinary skill in the art, to modify the references or to 
combine the reference teachings. The examiner, in discussing the structure, urges that the 
motivation to create a play enclosure that has a decorative effect that is pleasing and/or 
attractive to a child would provide the motivation to use the animal type of decorative 
image or motif upon the Berman tent. This motivation is not found in the references. 
First, the examiner is called iipon to make of record an affidavit which of the ^e 
described in 37 CFR L104<dX2) explaining the source of this weD-known prior art. 
Second, the mere fact that "prior art"^ exists does not mean that the combination of the 
prior art with two other references is motivated. Hence, the examiner is called iipon to 
provide botii the existence of the '^prior art*' and explain the motivation for combining 
that "prior art** with the two cited references. The examiner has not identified the source 
of the knowledge generally available to one of ordinary skill in the art It is important 
that the examiner correctly and precisely identify ihe source of any motivation so as to 
avoid the appearance of using hindsight. It is appellant*s position that the motivation 
requir»nait of the M.P.E.P. has not been met 
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The second orison set out by the M.P^.P. is the requirement that there is a 
reasonable expectation of success resulting fixjm the suggested combination of 
references. It is appellant's position that there would be a reasonable expectation of 
success if one would substitute the tent of Yercha et al for one of the forms taught by 
Herman. It is appellant's position that there would not be an expectation of success if one 
were to substitute the animal taught by Yercha et al for one of the fbims taught by 
Berman as there would be too much open space and balance would be a problem. To 
achieve structure which would be used in the claimed method one would have to 
substitute the animal taught by Yercha et al, not the tent ism^t by Yercha et al. 
Therefore, it is seen that one skilled in flie art would not anticipate success if the 
refer^ces were combined in a way as to read on the claims. 

The third criterion set out by the M-P.E.P. is that the combination of references 
must teach or suggest all of the claim limitations. It appears that the examiner is urging 
that the references would make it obvious to use an animal-type motif on the Berman 
tent. The structure used in the claims would not be anticipated by an animal-type motif 
on an inflated tent of Berman. In order to show the structure being used in claims 11 and 
12» the examiner must show a combination of references which would result in a firee- 
standicg animal-shaped stnictuie. This has not been done. 

Claims 13-16. 19. and 20 

The discussion of this groufnng of claims will be limited to independent claim 13, 
from which claims 14-16, 19, and 20 directly depend. Claim 13 is considered to be 
patentable for the reasons set forth below. Once generic claim 13 is shown to be 
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patentable over the prior art, the narrower dependent claiins 14-16, 19, and 20 are 
patentable, as seejn le Fine, 5 USPQ2d 1596, (Fed. Cir. 1988). 

The propriety of a rejection under 35 USC 1 03(a) is determined by detennining 
whether ttie four factual inquiries set forth in the decision of Graham v. John Deere, 148 
USPQ 459 (Sup- Ct 1966) have been resolved and whether the three basic criteria set 
forth in Section 706-02(j> of the M,P.E.P. have been met 

The first Graham Actual uiquiry is the determinadon of the scope and content of 
the prior art The examiner has chosen to not comment on claim 13. Therefore it is 
appellant's position the first CSraham Actual inquiry has not been resolved. 

The second Graham factual inquiry is ascertaining the differences between the 
prior art and the claim at issue. The examiner has chosen to not ascertain the differences 
between claim 13 and the prior art. Thus it is appellant's portion that the second 
Graham factual inquiry has not been resolved. 

The thiid Graham factual inquiry is the determination of the level of skill 
possessed by one skilled in the art Since the examiner has chosen to not comment on 
this issue, appellant considers that this £actual inquiry has not been resolved. 

The fourth Graham fieictual inquiry is considering objective evidence present in 
the application indicating obviousness or non-obviousness. No such evidence is present 
in this application. 

The first criterion set out by the M.P.E.P* is the requirement that ti^re must be 
some suggestion or motivation, either in the references themselves or in the knowledge 
generally available to one of ordinary skill in the art, to modify the references or to 
combine the reference teachings. As the examiner has chosen to not comment on claim 
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13, it is appellant*s position that the examiner has not pointed to any motivation in the 
references which would suggest combining the references- It is appeilant^s position that 
the motivation lequiranent of the M.P.E.P. has not been met. 

The second criterion set out in ttie M.P JE.P. is that there must be a reasonable 
expectation of success resulting from the suggested combination of references. As the 
examiner has chosra to not commit on cl^m 13, it is appellant's position that the 
examiner has not shown that there would be a reasonable expectation of success if the 
references were combined. 

The third criterion set out in the M.P£-P. is that is that the combination of 
references must teach or suggest all of the claim limitations. The examiner has chosen to 
not comment on this requirement. It is appellant's position that the third criterion set 
forth by the M.P.EP. has not been met 

A r^ection must be held to be improper if any one of the foiir Graham inquiry 
factors or the three M.P.E.P. criteria is not fully satisfied. In the above rejections, ahnost 
without exception, the examiner has not satisfied any of these. 

For the reasons set forth above, it is considered that the rejection of claims 1 , 3-5, 
8, 9, 1 1-16, 19, and 20 is improper and should be reversed. 



Respectfully Submitted, 



Richard L. Huff 
33627 

(301)924 2169 
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viii) Claims Appendix 

I . A hollow, three-dimensional, free-standing animal-shaped stnicture for providing 
aplace for a cluld to take a nap, said structure being of such a size as to allow a child to 
fit at least partially inside, said structure having features of a real animal, said structure 
being made of inflatable air-tight material, and said structure having an entrance for the 
child, said entrance having a swingmg door, and said entrance being of such a size as to 
allow the child to crawl into the structure without changing the size of the entrance. 

3. The structure of claim 1 , wherein the animal has a mouth and the entrance for the 
chUd is located at the mouth of the animal. 

4. The structure of claim 1, v^erein the animal has a chest and the entrance for the 
child is located at the chest of the animal. 

5. The structure of claim 1 , wherein the structure has a floor. 

8. The stracture of claim 5, wherein the animal has eyes that light up. 

9. The structure of claim S, wherein a dim light is located inside the animal. 

II. A method for a child to take a nap comprising crawlii^ at least partially into a 
hollow, thieeHlimensional, firee-^tanding animal-shaped structure for providing a place 
for the child to take a nap, said structure being of sudh a size as to allow the child to fit at 
least partially inside, said structure havit^ features of a real animal, said structure having 
an entrance for the child, said entrance having a swiaging door, and said entrance being 
of such a size as to allow the child to crawl into the structure without changing the size of 
the entrance, and lying down. 

1 2 The method of claim 1 1 , wherein the hollow, animal-shaped stmcture is made of 
padded &biic or air-tight material. 
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13. A hollow, three-dimensional^ free-standing animal shaped structure for providing 
a place for a child to take a nap, said structure being of such a size as to allow a child to 
fit at least partially inside, said structure having features of a real animal, said structure 
being made of padded fabric, and said structure having an ^trance for the child, said 
entrance having a swinging door, and said entrance being of such a size as to allow the 
child to crawl into the structure without changing the size of the entrance. 

14. The structure of claim 13, wherein the animal has a mouth and the entrance for 
the child is located at the mouth of the animal. 

1 5. The structure of claim 13, wherein the animal has a chest and the entrance for the 
child is located at the chest of the animal. 

16. The structure of claim 13, wherein the structure has a floor. 

1 9, The structure of claim 13, wherein the animal has eyes that light up. 

20. The structure of claim 13, wherein a dim light is located inside the animal. 



PAGE 2W30 • RCVD AT 8K/2009 4:28:27 PM [Eastern Daylight TimeJ • SVR:USPT0-EFXRF-1/7 * DNIS:2738300 • CSID:301 570 8168 • DURATION (mm-ss): 12-24 



Aug 08 06 04:39p Richard I. Huff 301 570 8166 p.29 



27 



ix) Evidence Appendix 
None 
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x) Related Proceedings Appendix 
None 
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